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they should disregard. 


2. Whether the District Court erred in allowing the 
U. S. Attorney to make certain statements and ask certain 


questions which were prejudicial to Appellants. 


3. Whether the District Court erred in allowing 
testimony by the arresting officer over counsel's objection 
with respect to identification by the complaining witness in 


the police lineup. 


4. Whether the District Court erred in allowing 


the case to be presented to the jury even though counsel for 


Appellant Johnson had requested that the trial be continued 


until he could locate a missing witness. 
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clearly instruct that the jury could find one defendant guilty 
and the other defendant not guilty with respect to either or 
both counts, and by charging in words which infer that the jury 
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not guilty with respect to each count. 


6. Whether there is sufficient evidence to support 
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JOINT BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellants Aubria A. Johnson and Anthony W. Taggart 
appeal from judgments of convictions entered by the United 


States District Court for the District of Columbia on March 18, 


1964 after a jury trial on February 19, 1964. The jury found 


Appellants guilty of attempted robbery (22 D.c.c. 2902) and 


assault with intent to commit robbery (22 D.C.C. 501). Both 
Appellants were indicted under a single indictment filed 
October 14, 1963. Both Appellants were indicted under a single 
indietment filed October 14, 1963. Both Appellants were scn- 
tcnecd on March 18, 1964 to onc year to thrce years on Count 
I and two ycars to six years on Count II, said sontenees by 
the Counts to run concurrently. 
On April 7, 1964, both Appellants were authorizcd 
) trial judge to proceed on appeal without prepayment of 
On April 15, 1964, the trial judge sct a bond on 
for Appellant Taggart in the amount of $ 1,500.00. 
Said Appellant was released on bail on May 11, 1964. On 
June 9, 1964, the trial judge sect a bond on appeal in the 
amount of $1,500.00 for Appellant Johnson. Said Appellant 
was released on bail on the llth day of Junc, 1964. 


This Court has jurisdiction pursuant to 28 U.S.C.A. 


STATEMENT OF CASE 


Appellants Aubria A. Johnson and Anthony WV. Taggart 
wore both charged on two counts: “attempted robbery" and 
Yagsault with intent to commit robbery". The Government pro- 
duced three witnesses in presenting its case: Clifford Ss. 
Witcher, thc complaining witness, a Miss Lois Alston, and the 


arrestin olicc officcr, Augustine S. Anastasi. 
5 S 


Miss Alston testified that she was at the Miles' 
Long Sandwich Shop at Fourteenth and Xenyon Streets, N.Y., 
early in the morning of Sunday, September 15, 1963. As she 
had entered the sandwich shop Mr. Witcher entered. (This is 
a stand-up sandwich shop where people order at the! counter. ) 
She saw Mr. Witcher take out his wallet and take some moncy 
out in preparation of ordering a sandwich. (tr. 7-8) Then she 
said, ". . . Somcone wastes a coke" (tr. 8), i.c., spilicd it. 
Some of the coke splashed on her. ‘hen she turncd around to 
soc what was going on she saw Appellant Taggart "... going 
in Mr. Witehcr's pockct ..." (tr. 9), at which time sho 


hollered. Miss Alston identificd Appellant Taggart as the 


same person shc saw. She statcd she saw Appcllant Taggart 


", , , in this boy's pocket and so to gct his wallet aie. teh 
(tr. 10) "... .this boy, he turned around, grabbed his pocket". 
("this boy” meaning Mr. Witcher.) She said that Taggart 
turned the wallet loose and they (meaning Appellant Taggart 
and Appellant Johnson) walked to the back of the sandwich 
shop. (tr. 10) She identified Appellant Johnson is the same 
person. (tr. 10-11) She stated Appellant Johnson ‘stood 
behind Taggart while at the sandwich countcr. She testificd 
that they stayed at the back of the sandwich shop for about 
two minutcs and then started out the docr. Mr. “™yteher 
spoke tc them, asking them ". . . why they want te take his 
wallet; and so then Taggart, he walks over to the doo, and 
Johnson grabs Mr. Yitchcr and they both started beating 


And Mr. Witehcr was wedged in between the door, so they 


couldn't get him out. And he was holding his pockct. He was, 
you knew, holding the door out and they was beating him in the 
fact with thcir fists." (tr. 11) She statcd that she sercamcd, 
ran’ to the door to try to hclp Mr. Witeher, and then the police 
arrived at the sandwich shop and both Appcllants ran away. (tr. 
12) 

Miss Alston further testified that she pointed out 
Appellant Johnson on September 17 to police officers (tr. 14) 
At about 11:00 P.M. on the same day she saw Appellant Taggart 
on Fourteenth Street and that "He say he was going to got me." 
(tr. 15) She saw Appellant Taggart again at the Rio Club about 
2:00 A.M. on September 18. The U. S. Attorney asked the ques- 
tion whether Appellant Taggart had anything to say to her at 
that time. Counsel for Appellant Taggart objectcd to this 
wnole linc of questioning and noved to strike witness’ answer 
to the first question, ". . .that that is her tcstimony, i an 
going to g¢t you. . .", stating that it was highly pre judicial. 
(tr. 17) The Judeze granted the motion to strike this statement 
and told the jury to "disregard the last answer of the witness 
to thc last question". (tr. 17) Miss Alston on cross-cxemina~ 
tion statcd that she knew Appellant Johnson before (tr. 20), 
but that she did not know Appellant Taggart ( tr. 20) or Mr. 


a 


Witeher (tr. 22) prior to this time. She statcd that when 
the incident happened Mr. Witehcr said "hy do you all want to 


sake my wallet? “hy do you all want to do things like that 


. . ' (tr. 22), but that he did not curse cor use any profanc 


language. She said that there were about fiftecn people in 


the restaurant (tr. 25) and that it was wcll lighted. (tr. 

. Yitehcr on direct oxamination testificd that he 
entercd the sandwich shop and went to an cpcn space to order 2 
fish sandwich; hc was the sccond person from the end, near 
the door. (tr. 27) He took 2 $10 bill out of his wallet, 
which he took from his left back pocket and put the $10 bill 


in front of him and then put the wallct back in his left rear 


pocket. (tr. 28) Then somebody on his left spilled something, 


Apparently a coke, and some “wasted" on him and spillea on 

the lady on hi j it this time he felt Wis waltet casing 
so he made fast turn and zrabbed his 

wallet which wns abo half way out of } 

Two gentlencn wore standing there. He 

Tagzart and Jchnsen as these two sentlencn. (ar. 29 

that he was not sure which of the twe asc ri nes ie 

in his poekct but one was standing closcr than the other. 

Ho said that Appellant Taggart was standing approxinately a 

eouplc of fect bchind him and that Jchnson a foot or se 

behind Taggart. (tr. 30) After this happened he turned 

Around with his back to the counter and frced the two men. 

They then turned and walked to the back of the sandwich st 

(tr. 31) Several minutes later, as they were leaving the 

shov, they approached hin. Hc asked then, ". . 

huey want to tnrke my moncy, or why did they -3o 

or sonucthing of that nature." (tr. 31) 


trabbed hin and started to bent hin over the 


to @raz hin out of the door They kopt trying te pull hin out 
the door (which you push in to enter the shop) but he grabbed 
the door by the handle which he held with his right hand. He 
nlso had the $10 bill in his rizht hand. (tr. 32) Both 
Appellants were on the outside of the door and holding the 
door 27ainst him. They vcat him. He was cut on the jaw, 
neross thc nose and on his throat. (tr. 32) They beat hin wits 
their fists and Tagzart kicked him on the eft lez with his 
foot, while at the same time tricd to get his wallet out of 
(tr. 32-33) Shortly thereafter they left runnin?. 
Witehcr on eross-cxanination stated that he did 
cnow cither Appcllant Johnson or Appellant Taggart prior ty 
this tinc. (tr. 41) Mr. Witcher testified that he couldn't 
rceall whethor Appellant Johnson grabbed the $10 bill cr not, 
but he did try to get his right hand lcose fron the door handlc. 


(sr. 42) In the process of beiny penton Mr. “Vitehor's coat 


was ripped off in about four picecs (tr. 43) 


Detective fugustine S. Anastasi testificd on dircet 
cxyonination that he arrested Appellant Johnson between 10:45 
and 11:00 P.M., Scptcmbcr 17, 1964, that Johnson had been 
pointcd out by Miss Alston. (tr. 46) He stated that "She 
yointed Johnson cut to the officers in the wagon and nysclf 
and ¢o1a us Johnson was onc of the men that was. . ." (tr.46) 
Between 12:00 and 12:30 A. M., Scptember 18, the complaininy 
witness came to the Tenth Precinct to identify Appellant 

lincup. Detective fmastasi was asked whether 


eintcd to any particular individual in the lincuyp 


and the answer was he did. (tr. 47) Counsel for Appellant 
Taggart objected, stating that he would object to any identi- 
fication and to any testimony by arresting officer with respect 
to identification by the complaining witness in tne police 
lineup. The Court overruled the objection. (tr. 48) Detcetive 
inastasi arrested Appellant Teggart about 3:15 A.M. on September 
20, 1963. (tr. 49) ¢ was taken to No. 10 Precinet and Detce- 
tive fnastasi testified that they were identificd in the lincup 
by both Miss Alston and Mr. Witcher. Counsel for Appellants 
again objected to this question and was overruled by the 

Court. (tr. 50) 

Counsel for Appellant Taggart moved for a directed 
verdict of not guilty on the sccond count, assault with intent 
+0 commit robbery, on the ground that there was not sufficient 
evidenee to permit it to go to jury. The Court denicd said 
motion. (tr. 52) 

Appcllant Taggart testified on direct cxamination 
that he was at the Milcs' Long Sandwich Shop a little after 
2:30 A.M. on September 15th; that he wos standing directly 
behind Mr. Witcher; that "Hc turned around and told me to get 
out of his pocket; and I told him I wasn't in his pocket." 
(tr. 57) Mr. Witcher callcd him a name, after this he walked 
to the back of the shop to gct his sandwich. As ‘he was leaving 
soing out the door, he saw a fight break out in the shop. 


(tr. 58) & special policeman came from Birdland next door 


and asked what happoncd and Taggart told hin. The police=- 


man took Appellants Johnson and Taggart insidc, 


told cverybody to go home. (tr. 58-59) Appellant Taggart 
stated that there werc so many people in the sandwich shop 
shat it was difficult to find a place at the counter. (tr. 
Ho did not "remombor" sccing Mr. Witcher beforc. He couid 
have sccn him but not known hin. 

Ho testificd cn cross cxanination that he had known 


Appellant Johnson for about a year or two. He adnitted 


She 


secing Mr. “itehcr and Johnson in the shop. But he did not 
sntcr with Johnson. (tr. 62) He was standing behind Witcher 
and saw him put the $10 bill on the counter. Then Witcher 
turned around and said, ". . What arc you doing in my pocket?" 
(tr. 63) He didn't know where Johnson was then. Witcher then 
called hima "son of a bitch" which he hollered the whole 
length of the counter. (tr. 64) He ordered his sandwich but 
went outside te cat it. (tr. 65) He then saw a fizht insidc 
the sandwich shop. He saw someone pulling on Mr. Witcher. 


He saw all this wnen he was on the way o ff the door. When 


asked whether Johnson was pulling on “litcher, 


"I don't know who it was." (tr. 66) He said he did not lay 


hands on Witcher and denicd kicking Witcher in the leg. (tr. 66) 
fppellant Taggart was asked whether he saw Miss Alston shortly 
after September 17th. He answered "No, sir". (tr. 67) 

Counsel for Appellant objected to this question and was over- 
ruled. He repeated that he had not laid . hand on Witcher 

that night; then the U. S. Attorney asked, "Isn't it a fact 

that you told Officer snastasi, in substanec, on the way down 


to the precinct..." Counsel for Appcllant cbjeeted(tr. 68) 


officer that he had ". . 

My, Witeher). After ecnsultiny the of 

a statencnt was not nade to the cfficur 

the lineup nbout 45 minutcs later. 

toing te tcll you that Jconnscn and 
ut of that suy. We didn't intend te rob hin." 
Counsel cbjeceted tc this qucstionin? and the U. 
withdrew the question. 

U. S. Attorney questioncd Appellant 
% prior conviction of assault with a shod foot. 
he stated, "If Your Honor plcases, cut of an nbuncance of cau- 

sc I won't prejudice the Defcndant,I ask the Court to 

please exeuse the jury just for once second. There is 
I want to ask hin about." (tr. 71) <After the jury was excuse 
the S. Attorney inquired of Appellant Tatiart | as 
vrior arrest for robbery which was 


Court. The jury then returned. Appellant Tagyart told the 


U. S. Attorney that threo cr four people were in-the fight anc 


that Witcher was in the middic. He denicd that 


away that cvenins. 


Appellant Johnson testified on direct cxamination that 


he had tone to the Rio Club en Septenber 15, 1963 with his 
fricnd Carl Blank and that about twonty minutes cf three in 
the mornin? they left and walked to the Miles 


Shop for somcthiny tc eat. (tr. 75) 


Mclvin Edwards. (tr. 76) He ec 


2 
a 


Blank and ordercd 


time when he notieccd 2 


a 
a 


@ comiotion "nostly pulling 


+ ’ 
Ulle 


start fisticuff, and decor wa 


1 


den't know w but it was be 


just 


the rest of the people 


of there. I said: 


scen 


these nizsht clubs up in the area be 


said he didn't recomize any of the 


knew ippellant Taztzart and had seen 


-n Witcher and he knew Miss 


+ 
U 


there were 


eress cxaminaticn Appellant 


cutithree feet in the shop 


he Hc never cven 


did not nctice 


Witcher was 


He 


ren 


rabbed “Witcher as he 


ad Witch 


seen 
tht was betwccn himself and the 


o set Witcher's hand off of the 


sandwich. 


connection. 


too many 


s 


nined in this 


door. 


ntered the sandwich shop 


He was asked whethcr 
He answered that 
and jcrkinz, and then 
s held open by somodedy, 
inz held open, and I 

and stood on 


them 


back up in the back 
for him to 
in no 

wet 
hind fiz 
people 
him around, 
Alston "quite 
26 to 30 


Johnson stated 


2denr 
3OU 


2 sandwich. (tr. 82) 


Appellant Tazezart in 


tandinz in front of hin 


area until he lcft. 


was crderinzy his sand- 


£6 that nisht. The 


c 
denicld that he 


(tr. 86) 


He 


Aoorknob. 


Ee lonied that ho ran away fron the sandwich shep when he left. 
Counsel for Appcllant Johnson requested that the trial be dis- 
continuca until they eculd locate their missinz witness, Carl 
Blank. The Court stated "we will have to proeced with 
seni HEE 88 ) 

Mclvin Zdwards testificd on dircet cxaminaticn 
yohalf of Appellant Johnson that he is an onpLloyee 


Department of Commerce Weather Burcau and knew 


well, He met Appellant Jchnson in the carly hour 
September 15, on 14th Street between Columbia 2 

a fricni who he thoucht was Carl Blank. While 
Johnson, Appellant Tazzart and Mr. Witeher pe 

He saw then walking togcther and enter an alle; 


Thitce Tower restaurant. tr. 91) 


Upon cross cxamination Mr. sdwards said 


known Appellant Johnson for about 2 year but did 


hopellant Taggart cr Mr. Witeher althoush he hed 


before. (tr. 92) He stated that the alley which Appellant 


foal 


atjart ad Witcher cntered was abcut 2 block ¢ a part frezi 
the Miles' Long Sandwich 
saniwich shop ant he did not know what had hnppened. (tr. 
Mr. ‘Yitehoer was reealled as a witness fo. the Gevernnent. 
koa whether he entered the alley with 
Ho denied that he ever walked 


Appellent Tazgart. (tr. 95). 


STATUTES INVOLVED 
The statutes involved are D. C. Code sections: 


22-2901 


"Whoever by force or violence, whether against 
resistance or by sudden or stealthy scizure or 
snatching, or by putting in fcar, shall take 
from the person or immediate actual possession 
of antthcr anything of valuc, is guilty of 
robbery, and any person convicted thercof 
shall suffcr imprisonment for not less than 
six months nor more than fiftcen years." 


22-2902 

"Whoever attempts to commit robbcry, 2s defined 
in section 22-2901, by an overt act, shall be 
imprisoned for not more than three years or be 
fined not more than five nundred dollars, or both." 
22-501 

"Every person convicted of any assault with 
intent to kill or to commit rape, or to commit 
robbery, or mingling poison with food, drink, 

or medicine with intent to kill, or wilfully 
poisoning any well, spring, or cistcrn of water, 


shall be sentcnecd to imprisonment for not more 
than fiftecn ycars." 


STATUIGNT OF POINTS 
1. The District Court erred in failing to instruct 
the jury specifically as to what question and answer they should 
disregard. 


2. The District Court crrced in allowing the U. 5S. 


Letsorncy to make certain statcments and ask certain qucstions 


which were prejudicial to Appellants. 


3. The District Court crred in allow 
arresting officer, 


identifications by complaining witness i olice Llincup. 


4. The District Court crred in nllowing the casc 


be presented to the jury cven though ecunsel for Appellant 


Johnsen had requested that the trial be continued until he 


could locate a missing witness 


5. The District Court crred in failing vo elcarly 
instruct that the jury could find one defendant guilty end the 
other dcfendant not suiltywith respect to cither or bdcth Counts 
and by charging in words which infer that the jury must find 
both defendants either guilty or both defendants not guilty 


each Count. 


sufficicnt evidence to support a 


on cither Count. 


SUMMARY OF ARGUMENT 


I 
Counsel for Appellant Taggart moved tc strike 
atatenent of Miss Alstcn te the effect that Appellant 
nid that "he was zgoinz to get me" (tr. 17). The Court agreed 
grant this motion, although it referred te the lest answer 
cf the witness to the last question. In the Court's charge tc 
the jury, the Court stated that the jury should "not take into 


consideration any evidence which the Court ordercd stricken". 


- 15 


The Court stated that it had done sc in one instance, 


what ovidenee was stricken. The 


to so specify as to what statement was 
stricken eculd net help but confuse the jury, in view of the 
ere were two gqucstions and answers, and that the 
ani answer was the cne which was nest prejudicial 
In view or the other facts presented during the 
an omission could not help but be prejudicial. It 
judze's duty to correctly instruct the jury anda not 
the abstract. It was reversible error net so 
Le 
The prosceutor's casc should be "truth seckinz". 
not his duty to convict. In prescentin; his ce 
himself i sh ad of fairncs 
javcllian and unfair tactics throuzn 
hearsay evidenec, statcments and 
his witness tec the 
thet Appcllant Tazgart hed threatencd he He asked qucs- 
jens of the police offiecr resarding identificatic of Appellants 
which was nethiny but pure hearsay evidence He 
persons making the identification ha 1d already testi 
fica as witnesscs. He let the poliec officer testify tc a hear- 
ay statencntnade by cone of the Governnent's witnesses implyin; 
the othcr witness, had said that Appcllant Jchnson was 
ef the men". a question of Appellant Tayjart inpty- 
int he had said: "sen ins" to the police officcr rezardin? the 


incident o he the preecinet. He did this before the jury 


without approaching the bench. He presented cvidence of prior 
convictions, 2d then asain in the presence of thd jury and 
without approaching the bench, made a statement askinz that the 


jury be cxeuscd, out of “an abundance of caution $c he wouldn't 


prejudices the jofendent". sna finally, in his closing argument, 


aftcr hc had laid 2. foundation, he discredited Appellants, 
AZuseribin; them as "thugs". As a composite whole: those tactics 
of the U. S. Attorney, and the infercnees drawn fron his statc- 
monts and the hearsny evidenec presented could not help but 
influcnee a reasonnble juryman. “hy did he pursuc this conduct 
even theucth he knew what thc answers te his questions would be 


but to prejudice Appellants ? No instruecticns of the Court 


e-uld undo this danaze. 


III 
© Court allowed hearsay evidence to be sani 
tustificd to by the arresting cfficer with respect to 
tifiention in the police lineup by the complainin; witness © 
the other Government witness. As hoarsay this statement was 
dcfinitoly inadmissible, yet it was allowed; in being allowed 
it cculd not help but influcnee the jury. Earlier the ecu- 
plainin3 witness and the other Government witness identifica 
Appellants. A repetition of this identificaticn: through hear- 
say cvidence multiplicd its impact on the jury. : 
IV 
The District Court erred in not allowing counscl for 


Appellant Johnson . continuance in order to loeate a crucial 


missinz witness. The Court was aware of the importance of 
this witness yet refused to trant even a short continuancc. 


my) 


This in itself was an corror. 


Vv. 
The District Court erred in instructin3 the jury in a 
way that the jury could not help but infer that if one of the 
lefcendants was yuilty then the other must be suilty. In other 


jury would have to consider the sanc verdict for 


VI 
t cvidenee to support the verdict 
Appellant. \ elose reading of transcript 
sufficient circumstanecs tc sub- 
to ecnviet the only possible 
infcurene. frem the cireunstanees nust be milt in order te 


the voriie+. This was not so in this case. In 


would be impossible for such an ineident to have 


-ceurrcd in 2 well-lighted restaurant cecupicl by a large nun- 


A verdict would have to rest on inferences 
the conplaininy witness "thought" 


the prosecutor's Jamaziny tactics. 


The District Court erred in failinz to instruct 

the jury specifically as to what question ant 

answer thcy should disrezard.+ 

Durinz the trial the S. Attorney asked Miss Alston, 
on. of the Governnent's witnesses, the followins: 
"Q. Ncw I want your attention, if I may slease, te the date 
cf September 17, the samc date ang a short time latcr, nancly, 
about 11:00 P.M., and ask you this question, ia! 

to sce cither of these defcndants after Johnson was 
arrestcd on that samc evenins ? (tr. 14) 
tay Yes, Fda. (tr. 24) 
"Q, ‘hich one did you sec ? (tr. 14) 
"A, It was Tastart. (tr. 14) 
"Q, “here were you and whcre was Tayzart at the time you saw 
hin about 11:00 P.M. cn September 17th ? (tr. 14) 
I was standin’ at the delicatessen . . . 
this defendant Taztart have anythin> te 
when you saw hin that cvenin; ? (tr. 15) 
Yoo, ne dia. (er. 15) 
find what if amythin: did he say to you ? (tr. 15) 
He say he was toinz to zt me... (tr. 15) 


. . » Can you tell Judse MeGarrashy and the jury whether cr 


jin the carly morning hours on the 18th of September did 


+ With respect to Point I, Appcllants desire the 
Court to read the followin? pazes of the reporter's 
transcript: tr. 14-17 and tr. 113. 


have occasion to sce Tatrart aztain ? (tr. 15) 


Yes, I aid. (tr. 15) 
Where were you and where was he when you saw hin?(tr. 15) 
Iwas at the club. (tr. 15) 
imi when you say you were at the club, what is the namc 
the club? (tr. 15) 
¢ is the Rie Clubs. «. «(tre 16) 
find did Tartart have anythin; to say tc you when you saw 


hin at the Rio Club in the carly mornin? hours cf Septcmber 18? 


2 


Your Honor, I am tcinz to object tc that question. 
.y We Approach the bench on that ?.. . (tr. 16) 
"MR. KERN: at this timc I think I weull move te strike the 
witness' answer tc the first questicn, that is her testimony 
'I om teiny to tot yout, because I den't think 
in 3 by itsclf, which is what she has testificdi 
I don't think is sufficicontly connected with the erime which 
took plaec two hours carlicr, tc leave it in. I think it is 
histhly prejudicial . . ." (tr. 17) 
"MR. LOWIHER: I say this, that it wis shertly after Johnson's 
arrest that this fcllow comes and says » is scint to wet her. 
soy it is not... (tr. 17) 
"MR. KERN: But I think 'I am Joins to 7zct you' takin? place two 
Anvs latcr, without anythin? morc, could be soncthin?: cntircly 


different. It is a threat. (tr. 17) 


"THE COURT: I will zrant the motion to strike. (Whereupe 
counsel resumed their places and the followin? proce¢dints 
ekGtrs- 22) 
Mombers of the jury, you will jisresard the last 
witness to the last question". (tr. 17) 
The Court's instruction to the jury in rejeard te this 
rulin:; was as follcws: 


", . . Also, of course, you will not take into 


eonsideration any evidence which the Court ordered stricken. 


There was cne instanec when I told you to disrezari 


question and answer, and chbviously you will “ic so." (tre 123) 


It is obvious in readinz the transeript of the trial 


that there eculd be acfinite doubt in the jury's mini as to what 


question and answer should dc stricken. Mr. Korn, ecunsel for 
Appellant Tazytart, moved to strike the witness! answor to the 
irst question, which was "I an tciny te tec you". the 3judze 
“ranted the notion to strike. wever, when he mentioned this 
the jury, he said "You will “ec tard the last answer 
witness to the last question." There were two qucstions 
wore askel the witness, Miss s , The first, questi 
answered: "Tan joins to tet you". The second question, in 
retard to secin; Appellant Tastzart at the Ric Clu, was just 
answered "No" (that ne said ncethine to her). Iti is clear that 
the jury could casily have becn misled as te v t should be 
stricken as evidence. For this very reason the Jud to had the 


duty when he save his charze to specify what question was 


stricken, As i enained, the jury could not know for sure 
whether the threat "I'm yoint to 7ct you" should be considered 
as evidenec. 

charze and instructions tiven by a Court shculd be 
statcd sc as te "conform to the facts in evidenec". The tes 
f reversible crror is whothsr the "j 


the prejudice of the accuse", 5 Wharton's Criminal Law and 


ay 


Proccdure, 8 2090, p. 259 (1957). A judte's duty, ana one of 


the most important duties that he has, is to instruct the jury 
correetly. Carrado v. Unitcd States, 210 F. 2, 712 (1953) 
When oi if he rceounts the cvidenee to the jury, he must be 
necurate and he cannot talk in the abstract. Jurymen arc not 
lawyers, nor do they hnve phototenic minds that memerize all 
that happens during the trial. <A judge's instructions and 
recount om any evidence are crucial guides on which they : 
rely and make their decision. The determining factor is the 
Yoffeet" or “influence” of the error on the jury. Kottcakos 
v. United States, 328 U.S. 750, 764 (1946). It was reversible 


error not to speeify exactly what was stricken. 


LE 


The District Court crrced in allowing the U. S. 

Lttorney to make certain statements 
and to ask certain . questions which 

were prejudicial to Appellants. + 


It is the duty of 2 prosecutor, not to convict 
defendants, but to try them fairly. “. prosccutor should hold 


ww. 


+With respect tc Point II, Appellants desirc the 
Court to read the following pages of the reporter's transcript: 
tre, 155) tre 46, tr. 66, tre TL5- tr. ST tr. LLO, tre. TLS. 


ENoatS 


himself to the "highest practicable standard of fairness" 
MeFarland v. United Statcs, 80 U.S. App. D.C. 196, 197 (1945. 
The prosecutor in this case did not hold himsclf to any such 
statements and questions when vicwed as 
wnolc were 
erounds for reversible 
First, the prosceutor, knowing that he had neo 
asked questions of his witness, Miss Alston, 
ther shc had been threatencd. The fact that she answered "He 
say ho was going tc get me" (tr. 15) hed nothing to do execpt 
to prejudice the position cf both Appellants. 

Sccond, why did the U. S. Attorncy ask questions fe) 
police officcr regarding identification of Appellants by beth 
Miss Alston and Mr. Yitcher when he knew that their answers 
could be nothing but pure flagrant hearsay? Before 
offiecr reached tho stand, the U. S. Attcrney had had both 
fiston and Mr. Witcher, as witnesses, identify Appclilants as 
the ones that were present at the time of the incident. Why 
then did hc later ask the police officer this question execpt 


te try to prejudice and influcnee the jury. 


A third glaring example is when the U. S. Attorney, 


while questioning the police officer, asked hin oe’ 
tell Judge McGarraghy and the jury whether the lady who 
before carlicr in this case, Miss Lois Alstcn, wes in the arca 
at the time ?" The answer, "Yes, she was »rosont. She pointe 


cut Johnson to the offiecrs in the wagon and to myself and tole 


us Johnson was one cf the men..." Questicn: "Never mind 


The U. S. Attorney 


he told you please 
olice officer answer this question, although he 


said what Miss Alston had said Johnson was 
minds of the 


he 
demage had already been done in 
fourth cxample of the proscecutor's tactics was 
qucstion of Appellant z Isn't i 
: on the way 


t you told officer Anas 
down to the preeinct . .." (tr. 68). At this 
for Appellant cbjected, but again the damage had been done. 

Appcllant Taggart had told the police 
been said was later 


point Counsel 


that 
What was allcged to have 
The U. 


being 


infercenee 
S. Attorney should 


AS it 


wate 


offieecr something. 
ng a beneh conference. 


RAS « 
before asking this question. 


developed duri 
have approached 

+- as : = + 
after discussions at 


the bench 
the bench, he withdrew the question, 


Was, 
out again, the damage had been done. 
fnother example of the proesccutor's tortury is wherc 

art in rogard to prior con- 


+ Tages 


questions cf Appellant Tagg 
Durin3 the ercss-cxanination by the U. S. Attorney 
the followings transpired: 

Arc you the same Anthony Willian Taggart, Jr., who in 
District of Columbia, on October the 14th, 1961, in the 
Municipal Ccurt of the District of Columbia, was convicted of 
assault with a shod foot ? 


; n 
sir. 


out of an abu dance of 


1S, 


"MR. LOWIDHER: 
enution, so I won't prejudice the Defendant, 


xeusc the jury just for onc 


may I ask the 


If Your Honor pleases, 
There is 


econd? 


se 


Cc 


something that I want to ask him about. 
"THE COURT: Vcry well, Excuse the jury." 
"(Whereupon the jury withdrew from the ccurtroon. \" 
The above statcment cf the U. 8. Attorncy in this fo 
at this point in the trial, was high 
The U. 3. Attorney did not neoc 
in the presenee of the jury 
beneh -- cut of the hearing of +t 
nave asked for the cxclusicn of jury. 
In addition, the U. S. Attorney 
had been convicted on May 5, 1961 cf a Appellant 
on answered "That is right, ay wif Ho was alse 
had becn convieted on September 25, of receiving 
This was answered in the affirnative. 
atements and questions of the U 
@ compositc had even greater significance 
Witcher had 2 


sandwich and ecnjcy 3 itho these defondsn 


him, which is what they dic an ac > in: this casc 


the cvidenec shows 


nan's property away frem hin, cven though they did it 
eyes cof other people." (tr. 110) 

This statement could only have been construcd by the 

} sly 


been previcusl 


refer to the evidence that Appellxnts had, 


convicted cf crime. Lyy WY were not 


tatcment and the cthers could serve no legitinate 


purpcse except to inflame and prejudice the jury atainst the 


Road v. United States, 42 Fed 636, 645 (1930). 


jury hearing this remark, could net help but think that the 
S. Attorney had some information i Appellants 
which was damazinz, and in view of the other questions and 
tatcments Appcllants must be pretty danscrous citizens. 
Ccurt, in its charge to the jury, did state: "There has been 
svidenee in this fe ave been previcusly con- 
vyietcd of crime. The cnly purpese of introduction cf evidence 
cf prior offcnses is for consideration in determining the 
eredibility of the defcndants ". (tr. 116) This char-ze wa 
however, sufficient to undo the damage already caused by 
U. 8S. attorney. 
enduct durint the trial when all 
before the jury arc vicwed 25s 
ompesite ecnstitute reversible crror. Sce Fletcher v. Unite 
pp. D.C.) No. 18223, decided April 30, 1964. 

y knew what cffect these questions and statc- 
ments would have cn the jury. Resardless, he pursucd this 
conduct cven though he knew ccrtain answers to his questions 

When and wherever possible he 

"inferrea", or manazed tc have his witnesses infer Appellants 
& jury could not help but be misled and influcneed by 

tactics. No instruction by the Court could repair the 


ore judice already crcatcd by the U. S. Attorney. 


The District Court erred in ellowing tcstinony 
by the arresting officer, over Counscl's 
objection, with respeet to identification by 
conplaining witness in the police lincup.+ 


sorney in questioning the police officcr, 


Following: "Can you tcll Judge MeGarra shy and 


im the..cese, 
the answer, é > was present he pointed 
to the officers in the wazon 
that was . 
there conc 2 time thereafter when the complaining 
Clifford . Witcher, did he come to No. 10 Preeinet?" 
-47) 
» we brousht 
Was there 2 lineup in Nc. 10 Preci 
Yes, there was, in the dctective 
How many individuals were placed 


Johnson ? 


answer this question ycs or ne, Detective inastasi. 


Witcher vicw the individuals who were placed in 


+With respect te Point III, Appellants ¢ desire the Court 


to read the followings pages of the reperter' nscript: 
tr. 46-50. 


Yes, he did. 
find yes or no, di > point out anyonc 
onc individual i c ineup ? 


he eid. 


"(Counsel for Appellant chjecte 


a. « « « Objection overruled.) 


"Q, And whe did he peint cut ? (tr. 48) 
<= 


The defentiant Aubria Johnson. 


New after Tazzart was placed under arrest by you on that 


(37 


and hour, was he taken to No. 10 Precinct ? (tr. 49) 


cf 


"dQ, 


there 2 lineup heli in the Tenth 
Preeinet in which Taczart was placed ? 
LL Yes, there was 


how many individuals in addition te 
ce lincuy at the timc it was held ? 
Six cthers besides Tazzart, making 
New who if cithcr of thes Witencr 
fiston, or both, one Be: > at about 4:00 a.m. in 
Tenth Preeinct ? (tr. 50) 


Both of then did. 
question. Yes or no. Did both Lois Alston 
Yitehcr point tc anyone in that lineup? 
A. Yos, they did. 


"Q, md who did they point tc ? 
- 


(Ohjeetion by counsel for Appellant everrulc? ) 


"A. Tho witness then pointed to Anthony Tagzart." 


It is apparent that these statements by @ police 


efficer rezardin? what cornplainins witness, Mr. Witcher, 


ana weat Miss Alston said in rezerd to their identifications 


eae UY 
durin: the lineup is the x alari exanple of he: y, weich 
in itself shoul? not have been admissible. Even thouzh this 


a 


hearsay evidenee had been carlicr eonfirned by Miss Alston and 


Witcher when they testificd, the fact of allowinz it when 
ainissible wns in effcet vrejudiciny Appellants. 
These hearsay statements by their very utterance could not but 
nflucneed the jury. “Why clse would the Governnent offer 


Sce the coneurriny cpinion of Judge Wrigat in 


Unite? States (U.S. App. D.C.) No. 18034, dccides 


Jonuary 19, 1964, where it is adnitted 

ndnit such hearsay testimony 

v. Unitcd States (U. S. App. 

1964, the Court said "In the asccrtainncnt 

oxanination remains the chosen instrument 2t common law; 
hearsay, particularly in support ef, or partial replacenent 
another witness! testimony, tends to undermine its cffeetive- 
ness". Sce also Copes v. United Statcs (WeSs: pHs: DsCe)s 


No. 18131, Accidcd May 21, 1964. 


IV 


District Ccurt crred in allowins the casc 
be presented to the jury even thcouzh Counsel 


or Appellant Johnson had requcsted that the 
trial be ccontinucd until he could locate a 


missinz witness.+ 


nissin7t witness, Carl Blank, who was present 


a+ 
ee U 


the ineidcnt, was the most important witness that 


lant Johnson cculd have had. Counscl for Appellant stated 


he was not sure in all honesty whether he could locate 
t+ 


hin, but that he would try. The Court stated: "Well, I don't 


I can held the trial open under these circumstances". 


Counscl for Appcllant stated: "Ve could probably 


weuld mean the case 


ORT 
¢ ae: 


"We will have to proeced with the trial". 


It was crror for the Court tc refuse to srant this 


Lt Was 


short delay to produce a crucial witness. Sce Harris v. 


63 Lope D.C. 232 (1934) 


The District Court crred in failing to clcarly 
instruct that the jury could find one defendant 
guilty and the other defendant not guilty with 
respect to cither or both counts, and by charging 
in words which infer that the jury must find 

both defendants cither guilty or both defendants 
not zuilty with respect to cach count.+ 


e Court's language 
jefondant, I mean these defendants 
This language conveys an ides 


thought of jcintly, anc 
to the defcndants collectively, 
Por cxampleo "The burdcn 


their innoecnee. The on is on the Government to 


i) 


their guilt bcyond a reasonable doubt". (tr. 113,) “If after 


woighing the cvidenee that you hcard during the course of 

short trial, yo £ se ; mM’ arc satisfied of the 

cf these defendants, ¢ 2] ; Dy G wu have a 

reasonable doubt and should find them not 

(Undurlining addc’) : Government in 

these two defendants 

these occurrences in connection with the attempted robbe 

assault with intcnt to commit robbery, as I understand their 

positicn. In cther words, the Government is relying upon 

principnl cf law which we know as ‘aiding and abetting'." 

(tr. 116-117) This was tantnmount te an instruction that 
+With respect te Peint V, Appellants desire the Court’ 


5] 
to read the following prgcs of the reporter's transcript: 
iY. 1ll3-l22 


++ This is the only place in the whole charge in 
which the Court uses the words "or cither of them". 


Government's contenticn "that the defendants acted together" 


principal of law "which we know as aidinz 


urt continucd 2s follows: "The law provides thet 
any person aivising, incitins cor conniving at the offensc, or 
aiding cr abetting the principal offendc shall be charzci as 


2 principal. > physicel presence cf the defendant at 


cnse was eccnmittcd is net cnoush. 
abettor, it is cssential that the aidcr 
he eriminal intent and participate in the 
commission cf the offense as I have defined it to you. If 
several persons act jointly or in conecrt, each performing a 
in the commission of the offensc, 211 are 
malitye" (rs P17) 
Court neglected and failed to inform the jury 
the evidence and dictermine by ea 
the law "known as aiding and abettine" whe 
were actually acting tosgcther - before they 
acfendant guilty for the act of the cther. 
"If you find that on the cvilenee in this case the 
Gevermacnt has proved beyond 2 reasonable doubt that thesc 
attempted to commit robbcry, within the definition 


of attempt 2s fT have sziven it to you, you may find then suilty 


ae ee ies 


Count 1 of the indictment. On the other hand, if you find 


that the Government has not proved beycnd 2 reasonable deubt 


a 4c 


esc defendants did attempt to commit robbery, then, cf 


you nust find then not muilty." (tr. 118-119. 


ee vy 


(Undcrlinin: addcd) 


ee 


SPS DOSSS 


Se 


ee aes 


"In order fer you to find the dcfendants muilty of 


assault with intent to ccmmit robbery, not ncecssar 


to find that the defendants acconplishdl their purvose 


enly two clenmcnts which the Government 


Subt in” onder Lo 


second ccunt 


LNaLeCtme 


Tdetendants the complainant, 


alin-r 
-aL17-3 nics 


secend count ef the indictment, which 


commit rcebbery, if you should 


Government has prcved beyond 2 reasonable do 


ted the compl: tness, 
Government has not proved beyond 2 rcasonable doubt that 


robbery, then you might find the 
defendants zuilty of simple assault and not muilty of assault 


intent to commit robbery." (tr. 121) (Undorlininy added 


part of the echarjc which obvicusly had tc dc 
with the mechanics 


of reachinz, recordin? and reporting the 


verdict, the Court did instruct as fcllcws: 


"Menbers of 


the jury, you retire tc your jury rocn, 


nda 


solcet cne of your number to serve as your forenan, a 


with your delibernticns 


aloe 


"You have two counts of the indictment. Consider cach 
eount separately and return a separate verdict as to cach 


lefondant. On Count 1 of the indictucnt your verdict will be 


‘+t tuilty as to Johnson; your verdict will be 
twuilty as to Tazzart. 
of the indictment your verdict will 
tuilty as to Johnson, and tuilty or net 
you may find the defendants guilty of 
sceond count of the indictment if you 
that the Government has failed to 
ommit robbery but the Gcvernmacnt has 
hin. 
"The verdict must be the unanimous vote of all twelve 


jury. When you have reachcd a verdict, you will 


Court throuth your foreman." (tr. 121-122) 


notwithstandins this instruction, any juror 
from the charcee as a whole, that 


defendants net suilty with 


uw and the Court was duty bound to make 
It would sccm that after tzoin?t to the cxtent to 
which the judicial process has one to protcet the rithts of 
indizent dcfendants - fron the time o heir arrest until the 
finel dctermination of their appeal - that it would indecd be 
anomalous if their rictht to a fair trial be jeopardized by a 


See 


There is not sufficient evidence to support 
2a verdict as to Appellants on either Count.+ 


Count 1, "attempted robbery", the Govern- 


nent's witness, Mi Alston, statcd that she saw Appellant 
Pazzart "so in Mr. Witeher's pockct" (tr. 9). Appellant 
tonics this (tr. 57). She stated that Appellant J 
ochind Mr, Tercart while at the sandwich counter (tr. 10-11) 
Appcllant Johnson said that he did not netice 
in the irmediate vicinity (tr. 83). 
Mr. Witvche 
peekctbock. that he could 
ond Appellant Johnson werc stan2 
© saia that Appcllant Johnsen was 
staniins behind Appellant Tazzart (tr. 30). Appellant Tazsart 
ednittca that he was standins near Mr. YVitcher (tr. 57) 
fLopcllant Jchnson (tr. 
The complainin; witness. Mr. Witehcr, did not sce 
doay actually take his pocketbook or attcmpt to! take it. 
to fecl his pocketbook crsiny out of his left vee 
around and looked at the pe irr ately behin? 
who happened to be Appellants. 3 > testimony indicatcs, 


were many other pcople in the roon, which was well 1: shte 


Alston 1id@ say that she saw Appellant Dtgert. 


Pod T fay ys onte tay 
Point VI, Appe nts desir 


ie pages of » transcript: : 


he 2Ooign ts G05. tat. t$H.0-33% 


how coulda she bo sure who was takiny @ pocketbovuk when 
nostly coneerned ahout a coke that had spilled on her, 
when shc was tc the "rizht" of Mr. Witcher at the tine 
supposedly cased out cf his "left" back pockct ? 
There is no direet evidenee whatsoever that 
otted, or in any way participate 
testineny is to the fact that he 
and standin>s behind Appellant Tajyert 
The jury could only speculate as to Jchnson's 


ion. Speculation alone is not sufficient to 


intcnt to connit 
cs to sustain this 
Appellants Tignt- 
Witehcer, oncnt is 1: by her to the 
14 they werc tryins to tet his poekctbock or to take 
nis mency. (tr. 11). Mr. Witcher hinsclf states that he was 
the decor by Appellants (tr. 31). He states that 
Jonunson trici to take his hand cff the door handle. 


he also had the $10 bill. He inferred from this 


syollant Johnson was trying tc take this bill (tr. 32). 


stated that Mr. Tatzart was trying to take his pocket- 

ank while at the samc time he was kickiny hin (tr. 33). Beth 

Aopeliants Johnson and Taszart deny that they were cven in the 
fievht or involved in any way cr that they tricd to rob Mr. 


(tr. 66) (tr. 75-77) How eculd such an incident occur 


SM TRE erTCncw 
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The remarks and questions by government counsel 
Guring the course of the trial do serve as a basis 
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it permitted the police officer to testify that two 
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JOINT REPLY BRIEF FOR APPELLANTS 


STATEMENT 


In its answering brief Appellee stated that in its 
opinion the following questions are presented: 

(1) Whether the District Court committed reversible 
error when it instructed the jury to disregard certain testimony 
after sustaining an objection made by Appellant, but did not in- 
struct as to all the testimony objected to if Appellant did not 
object to the instruction as given by the Court. 

(2) Whether certain statements and questions by govern- 
ment counsel, made during the course of the trial, were sufficlent-~- 
ly prejudicial so as to deprive Appellants of a fair trial. 

(3) Whether the District Court committed reversible 
error when it allowed a police officer to testify that two other 
witnesses had pointed out Appellants in a police line up, when 
these other witnesses had previously testified and had already 
identified the Appellants. 

(4) Whether the District Court committed reversible 
error in refusing to grant a motion for continuance, after the 
government had rested, to allow one Appellant to locate a witness, 
when Appellant could not tell the Court what the testimony would 
be, whether he would testify, or whether he could even be located. 

(5) Whether the District Court committed reversible 
error in the instruction to the jury on the separate verdict as to 
each Appellant, when no objection to the instruction, as given by 


the Court, was made. 


(6) Whether there was sufficient evidence presented to 


the jury to sustain the verdict of guilty for each Appellant on 


each count. 


In support of these questions Appellee contends as 


follows: 


I. The District Court did not commit reversible error in 
the instruction to the jury on the disregarding of certain testimony. 

II. Remarks and questions by government counsel during the 
course of the trial do not serve as a basis for reversal of the 
judgment of conviction below. 

III. The District Court did not commit reversible error 
when it permitted a police officer to testify that other witnesses 
had pointed out Appellants in a police line up. 

Iv. The District Court did not commit reversible error in 
refusing to grant a motion for continuance. 

Vv. The District Court did not commit reversible error in 
its instruction to the jury on the separate verdict as to each 
Appellant. 

VI. Sufficient evidence was presented to the jury to sus- 


tain a verdict of guilt for each Appellant on each count. 


Appellants stand on the questions as presented in their 
brief and on the argument set forth therein, and further reply to 


three of Appellee's contentions as follows: 


Le 
The District Court did commit reversible error in its 
instruction to the jury by not instructing them specific- 
ally as to what testimony they should disregard. 
(See Tr. 14-17, 113) 
Counsel for Appellee state in their brief that, "although 


it appears that the instruction of the Court was not responsive to 


(ae 


the motion to strike, it is contended that Appellants’ remedy, if 
they were entitled'to one, existed only in the District Court and 
not here with the Court of Appeals." Counsel for Appellants agree 
that the Court's instruction was not responsive to the motion to 
strike, and contend further that the Court should have specified 
exactly what testimony should be disregarded. 

Counsel for Appellee state that it is now too late to 
pring up this point, as no objection was made in the lower court. 
An Appellate Court’ may reverse errors not assigned if they are 
"fundamental" or in order to prevent "grave injustice." 5 Wharton 
Criminal Law and Procedure (1957), § 2253, p. 509; Weems v. United 
States, 217, U.S. 347 (1909); Screws v. United States, 325 U.S. 91, 


107 (1945); Barry v. United States, 287 F. 2d 340 (1961). Authority 


is given to notice! "prior errors or defects affecting substantive 
rights. . .although they were not brought to the attention of the 
Court", pursuant to Rule 52 (b) of the Federal Rules of Criminal 
Procedure. 

Counsel for Appellee therefore admits that the Court's 
instruction was not responsive to the motion to strike, and 
Appellants contend that there is precedent and statutory authority 
to allow this Court to consider this as error even though the in- 
struction was not objected to in the lower court. 

The statement, "He say he was going to get me," (Tr. 15) 
could have been that part of the testimony that influenced the jury 
to make its decision. This error, when considered in connection 
with the misconduct of the prosecuting attorney, becomes most funda- 


mental and crucial. 


II. 
The remarks and questions by Government counsel during 
the course of the trial do serve as a basis for reversal 
of the judgment of conviction in the court below. 


(See Tr, 15, 46, 68, 71, 
87, 110, 116) 


The situation at bar is similar to the case of Berger v. 
United States, 295 U.S. 78 (1935). In that case the ‘prosecuting 
attorney made improper suggestions, insinuations, assertions of 
private knowledge, put words in the mouth of the witnesses and 
actually bullied the witnesses. The closing argument went far bey- 


yond the evidence as truthfully presented. The Court stated on 


page 89, "The misconduct of the prosecuting attorney. . .was pro- 


nounced and persistent, with a probable cumulative effect upon the 
jury which cannot be disregarded as inconsequential. A new trial 
must be awarded." 

In the case at bar the prosecuting attorney, as set forth 
in Appellants' brief, asked certain questions and made certain re- 
marks which when viewed separately might not be considered improper 
but when viewed as a composite could not help but have a strong 
effect on the jury. Because these questions were asked separately, 
counsel for Appellants may not have been aware of their impropriety 
and for this reason did not object in some situations. In any 
event, failure to object would not prevent this Court: from consid- 
ering them upon review. See Weems v. United States, supra; Barry v. 
United States, supra. In this situation there was not an over- 
whelming proof of guilt presented as evidence. The statements of 


the Government's witnesses were contradicted by those of the 


4, 


Appellants. There were circumstances which made it unrealistic 

that such an incident would have happened, to wit, a lighted restaur- 
ant in view of a number of people. For this reason, the trial con- 
duct of the prosecuting attorney could not help but be prejudicial 


and sufficient to influence the jury. In Washington v. United 


States, 327 F. 2d 793 (1964) the court held in a similar case that 


the conduct of the prosecuting attorney was prejudicial in a situ- 
ation where there is not an overwhelming proof of guilt. 

The prosecuting attorney's assertion in his closing argu- 
ment that Appellants were, "plain simple thugs,” must be examined 
in the light of his improper conduct and remarks when he was cross- 
examining one of the Appellants with respect to prior convictions. 
(Tr. 71). The Appellants were further entitled to a presumption of 
innocence and it was wrong for the prosecuting attorney in one 
breath to minimize the importance of the presumption of innocence 
(Tr. 110), and in the next breath to assert that the evidence shows 
Appellants were "plain simple thugs." (Tr. 110). 

With all due respect to the prosecuting attorney, it is 
apparent that his improper questions and actions had a definite and 
strong effect upon the jury although he may have been unconscious 
of this. 

III. 

The District Court did commit reversible error when it 

permitted the police officer to testify; that two other 

witnesses had pointed out Appellants in a police line up 
when these two other witnesses had previously testified 
and had already identified Appellants. 

(See Tr. 46-50) 
There is no question but that testimony of the police 


officer was hearsay evidence, and that hearsay evidence as general 
5. 


rule is unreliable and inadmissible evidence. 

Tne Appellee contends that the officer's testimony was 
admissible to corroborate the testimony of the government witness- 
es; however, at the time the police officer testified the two gov- 


ernment witnesses were unimpeached and uncontradicted and it was 


not proper at that time to corroborate their testimony: 4 Wigemore 


On Evidence s 1124: 

“When a witness has merely testified on direct 
examination, without any impeachment, proof of con- 
sistent statements is unnecessary and valueless... 
such evidence...is rejected in all courts. 

No one except the jurors themselves Know what effect this 
inadmissible evidence might have had upon the jury. ‘To say that 
such improperly admitted evidence was not prejudicial is to sub- 
stitute the Court's evaluation of the evidence for thet of the jury. 

Why did the prosecuting attorney ask questions of the 
policeman except to help build up his case against Appellants and to 
use hearsay statements to establish his case. In doing this he 
opened the door to additional improper testimony peyend identifica- 
tion itself. This actually did occur when the policeman was asked 
about a witness, Lois Alston, "All right, now, at the time you 
placed Johnson under arrest, can you tell Judge MeGarraghy and the 
jury whether or not the lady who testified before, earlier in this 
case, Miss Lois Alston, was in the area at that time?" He answered, 
"Ves, she was present. She pointed Johnson out to the officers in 
the wagon and myself and told us Johnson was one of the men that was 

." (underlining ours). (Tr. 46). At this point the policeman 


was stopped from testifying further b) the prosecuting attorney but 


the damage had been done. This hearsay testimony becomes most pre- 
judicial when viewed as a composite of the statements and other 


questions and answers obtained by the prosecuting attorney. 


CONCLUSION 


For the reasons set forth in Appellants' brief and the 
reply brief herein, it is urged that the judgments appealed from 
be reversed and the cases remanded to the District Court for a new 


trial. 


James D. Graham, Ir. 
Counsel appointed by: this Court 
for Appellant Johnson 


Harry A. Inman 
Counsel appointed by this Court 
for Appellant Taggart 
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QUESTIONS PRESENTED 


(1) Whether the District Court committed reversible 
error when it instructed the jury to disregard certain 
testimony after sustaining an objection made by Appel- 
lant, but did not instruct as to all the testimony objected 
to, if Appellant did not object to the instruction as given 
by the court. 

(2) Whether certain statements and questions by gov- 
ernment counsel, made during the course of the trial, 
were sufficiently prejudicial so as to deprice Appellants 
of a fair trial. 

(3) Whether the District Court committed reversible 
error when it allowed a police officer to testify that two 
other witnesses had pointed out Appellants in a police 
line-up, when these other witnesses had previously testi- 
ged and had already identified the Appellants. 

(4) Whether the District Court committed reversible 
error in refusing to grant a motion for continuance, 
after the government had rested, to allow one Appellant 
to locate a witness, when Appellant could not tell the 
court what the testimony would be, whether he would 
testify, or whether he could even be located. 

(5) Whether the District Court committed reversible 
error in its instruction to the jury on the separate ver- 
dicts as to each Appellant, when no objection to the in- 
structions, as given by the court, was made. 

(6) Whether there was sufficient evidence presented 
to the jury to sustain the verdict of guilty for each Ap- 
pellant on each count. 


Counterstatement of the case 
Statutes and rule involved 
Summary of argument 
Argument: 


I. The District Court did not commit reversible crror 
in its instruction to the jury on the disregarding 
of certain testimony 


Remarks and questions by government counsel dur- 
ing the course of the trial do not serve as a basis 
for reversal of the judsment of conviction below 


The District Court did not commit reversible crror 
when it permitted a police officer to testify that 
other witnesses had pointed out Appellants in a 
police line-up... 


The District Court did not commit reversible error 
in refusing to grant a motion for continuance 
The District Court did not commit reversible error 
in its instruction to the jury on the separate verdicts 
as to each Appellant 


Sufficient evidence was presented to the jury to sus- 
tain a verdict of guilt fer each Appellant on each 
count 
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AUBRIA A. JOHNSON, APPELLANT 
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ANTHONY W. TAGGART, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 14, 1963, a two count indictment was filed 
against the Appellants, Aubria A. Johnson and Anthony 
W. Taggart, charging them with attempted robbery, and 
assault with attempt to commit robbery in violation of 


(1) 
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22 D.D.C. §$ 2902 and 501. Appellants went on trial 
before a jury on February 19, 1964. On that same day, 
the jury returned a verdict of guilty on both counts as 
to each defendant. On March 18, 1964, each of the Ap- 
pellants was sentenced to imprisonment for a period of 
from one to three years on count one and from two to 
six years on count two, with the sentences running con- 
currently. Appellants’ application to proceed on appeal 
without prepayment of costs was filed and granted on 
April 7, 1964. 

In the early morning hours of September 15, 1963, the 
complaining witness, Clifford S. Witcher, entered the 
Miles’ Long Sandwich Shop at 14th and Kenyon Streets, 
N.W., in Washington, D.C. (Tr. 7, 27). Upon entering 
the shop, he went to the counter and stood next to Lois 
Alston (Tr. 7). Witcher then took a ten dollar bill from 
a wallet which he had removed from his left rear pocket, 
held the bill in his hand, and returned the wallet to his 
left rear pocket (Tr. 8, 28). Witcher testified that a 
couple of minutes thereafter, the door opened and some- 
one came in, but he did not pay any attention to who 
it was (Tr. 28). Then, someone to the left of Witcher 
turned over 2 Coke, which spilled on Witcher and on Miss 
Alston (Tr. 8-9, 28-29). As Miss Alston turned to 
see what had happened, she saw Appellant Taggart going 
into Witcher’s pocket, and she hollered (Tr. 9). Witcher 
felt the wallet ease out of his pocket, so he made a fast 
turn and grabbed his wallet when it was about one-half 
way out of his pocket (Tr. 28-29). Appellant Taggart 
then turned the wallet loose (Tr. 10). When Witcher 
turned around, he saw Appellant Taggart a couple of 
feet behind him and Appellant Johnson a foot behind 
Taggart (Tr. 30). Appellants Taggart and Johnson then 
walked to the back of the sandwich shop (Tr. 10, 31). 

Appellants Taggart and Johnson stood there for sev- 
eral minutes and then came back toward the door (Tr: 
11, 31). As they approached the door, Witcher asked 
them why they would want to take his money, or some 
similar statement (Tr. 11, 31). Both Appellants then 
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grabbed Witcher, started beating him over the head and 
tried to drag him out the door (Tr. 11, 31). Appellants 
attempted to pull Witcher outside, but Witcher grabbed 
the door by the handle and wedged himself between the 
door and the wall (Tr. 31-32). At that time, both Ap- 
pellants were beating Witcher with their fists (Tr. 11, 
32). Witcher received cuts on the jaw, the nose and on 
his throat (Tr. 32). Appellant Johnson tried to get 
Witcher’s hand from inside the door as if he were trying 
to get the ten dollar bill from Witcher’s band (Tr. 32). 
At that time, Taggart kicked Witcher on the left leg 
and tried to get the wallet from Witcher’s left pocket 
which Witcher was holding (Tr. 33). The Appellants 
then ran to the right, up 14th Street toward Park Road 
(Tr. 12, 33). 

Both Appellants’ testimony contradicted the testimony 
of Witcher and Miss Alston. Appellant Taggart testified 
that he was in the sandwich shop on the morning of the 
15th, and that he was standing behind Witcher. (Tr. 
57.) He stated that Witcher turned around and told him 
to get out of his pocket and he replied by stating that he 
was not in Witcher’s pocket (Tr. 57). Appellant Tag- 
gart testified that he saw a fight break out (Tr. 58). 
Upon seeing this fight, he testified that he left the shop 
(Tr. 58). Appellant Johnson also testified that he was 
at the sandwich shop on the morning of the 15th (Tr. 
75-76). He then testified that he noticed a commotion 
and then a fight, and he then walked past the fight and 
stood on the outside (Tr. 77). 

After the complaining witness, Witcher, and the eye- 
witness, Miss Alston testified and both identified the Ap- 
pellants as the assailants, a policeman, Augustine S. An- 
astasi, testified that he arrested the Appellants (Tr. 46, 
49). He then testified that Witcher pointed out Appel- 
lant Johnson in a police line-up and both Witcher and 
Miss Alston pointed out Appellant Taggart in a separate 
police line-up (Tr. 47-50). 

At the commencement of the trial, the District Court 
asked each of the parties if they were ready to proceed, 
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and each party answered in the affirmative (Tr. 3). At 
the close of the government’s case, counsel for Appellant 
Johnson indicated that he might want to call a third wit- 
ness that he had recently learned about who may be in 
Charlotte, North Carolina (Tr. 53). Defense Counsel re- 
quested that the trial be continued for a day so that he 
could attempt to locate the witness to see if he might 
have anything to add (Tr. 53). The trial court stated 
that unless defense counsel could tell the court what the 
man would testify to, the court would not be justified in 
holding the case over (Tr. 54-55). Defense counsel sub- 
sequently admitted that he had no way of knowing wheth- 
er he could even locate the witness (Tr. 88). 


STATUTES AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2902, pro- 
vides: 

Whoever attempts to commit robbery, as defined 
in section 22-2901, by an overt act, shall be impris- 
oned for not more than three years or be fined not 
more than five hundred dollars, or both. 

Title 22, District of Columbia Code, Section 501, pro- 
vides: 


Every person convicted of any assault with intent 
to kill or commit rape, or to commit robbery, or 
mingling poison with food, drink, or medicine with 
intent to kill, or wilfully poisoning any well, spring. 
or cistern of water, shall be sentenced to imprison- 
ment for not more than fifteen years. 


Rule 30, Federal Rules of Criminal Procedure, pro- 
vides: 


At the close of the evidence or at such earlier 
time during the trial as the court reasonably directs, 
any party may file written requests that the court 
instruct the jury on the law as set forth in the re- 
quests. At the same time copies of such requests 
shall be furnished to adverse parties. The court 
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shall inform counsel of its proposed action upon the 
requests prior to their arguments to the jury, but 
the court shall instruct the jury after the arguments 
are completed. No party may assign as error any 
portion of the charge or omission therefrom unless 
he objects thereto before the jury retires to consider 
its verdict, stating distinctly the matter to which 
he objects and the grounds of his objection. Op- 
portunity shall be given to make the objection out of 
the hearing of the jury. 


SUMMARY OF ARGUMENT 
I 


Appellants have no basis for their argument that the 
District Court committed reversible error by improperly 
instructing the jury to disregard the wrong testimony 
after it sustained Appellants’ motion to strike. Appel- 
lants did not initially object to the testimony which they 
later moved to strike, and it appears that the court may 
have misconstrued Appellants’ objection. It is significant 
that Appellants did not object to the instruction as given 
by the Court. Failure of Appellants to give the District 
Court the opportunity to clarify the instruction, if there 
had been a misunderstanding, precludes them from rais- 
ing this objection at the appellate level. 


II 


Contrary to Appellants’ contention that government 
counsel made numerous remarks and asked certain ques- 
tions which were flagrantly prejudicial, an examination 
of the record as a whole clearly establishes that gov- 
ernment counsel conducted himself in an exemplary man- 
ner during the course of the trial. Few of the remarks 
and questions now being contested were even objected to 
at trial, and none were improper. 
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It is not prejudicial error to allow a policeman to testi- 
fy that certain witnesses had identified Appellants in a 
police line-up, when these witnesses had already testified 
and had identified Appellants in the courtroom. 


IV 


The fact that the District Court refused to continue the 
trial in order that one of the Appellants could attempt 
to locate a missing witness did not constitute reversible 
error. Whether or not a continuance should be granted 
is a matter solely within the discretion of the trial court 
and will not be reversed unless a clear abuse can be 
shown. Therefore, the District Court did not abuse its 
discretion in denying the request for continuance, since 
counsel had earlier announced ready for trial and was 
unable to inform the court of what the witness was ex- 
pected to testify about and where and whether he could 
be located. 


Vv 


The District Court did not commit reversible error in 
its instruction on separate verdicts as to each Appellant. 
Contrary to Appellants’ argument, an instruction on this 
issue was given. Furthermore, Appellants did not even 
request such a charge nor did they object to the charge 
as given. 


VI 


An examination of the record clearly indicates that 
there was more than sufficient evidence presented to the 
jury to sustain a finding of guilt as to each Appellant 
on each count. 


7 
ARGUMENT 


I. The trial court did not commit reversible error in its 
instruction to the jury on the disregarding of certain 
testimony. 


(See Tr. 14-17, 58, 113) 


As the first basis for reversal, appellants contend that 
the District Court committed error when it improperly 
instructed the jury on disregarding certain testimony. 
A careful examination of the facts surrounding this inci- 
dent will show that no error occurred. The incident 
arose during the direct examination of Lois Alston, who 
was an eye-witness to the crime. Two days after the 
crime was committed, Miss Alston pointed out one of the 
appellants, Aubria A. Johnson, to the police who then 
arrested Johnson. (Tr. 14.) At that point, the following 
testimony occurred: 


Q. Now, I want to direct your attention, if I may 
please, to the date of September the 17th, the same 
date, and a short time later, namely, about eleven 
p-m., and ask you this question: Did you have ac- 
casion to see either of these Defendants after John- 
son was arrested on that same evening? 

A. Yes, I did. 

Q. Which one did you see? 

A. It was Taggart. (Tr. 14.) 


* * * * 


Q. Go ahead. And, yes, or, no, to this, please. Did 
this Defendant Taggart have anything to say to you 
when you saw him that evening? 

A. Yes, he did. 

Q. And what if anything did he say to you? 

A. He say he was going to get me. 

Q. ... Can you tell Judge McGarraghy and the 
jury whether or not in the early morning hours of 
the 18th of September, did you have occasion to see 
Taggart again? 

A. Yes, I did. 
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Q. Where were you and where was he when you 
saw him? 
A. I was at the Club. (Tr. 15.) 


* * * * 


Q. All right. And did Taggart have anything to 
say to you when you saw him in the Rio Club in 
the early morning hours of September 18? 

A. No. 

Mr. KERN: Your Honor, I am going to object to 
that question. May we approach the bench on that, 
sir? (Tr. 16.) 


* * * * 


Mr. KERN: Your Honor, I am going to object to 
this line of questioning because I believe that it is 
prejudicial to Defendant Taggart and it has to do 
with evidence of another crime, namely, threats, and 
I don’t think that it has been connected up with this 
crime with which the Defendants are charged. 

The witness testified only that Taggart said earlier 
in the day, I am going to get you. I let that in. I 
don’t think there is any connection with this crime 
and, therefore, I would object to any further line of 
questioning as being prejudicial. (Tr. 16.) (emphasis 
added). 

Mr. LOWTHER: Without admitting the premise, 
Your Honor, I will withdraw the question and just 
leave it, did she see him (Tr. 16-17). 

Mr. Kern: At this time, I think I would move 
to strike the witness’ answer to the first question, 
that that is her testimony, ‘I am going to get you’, 
because I don’t think that that, standing by itself, 
which is all she has testified to under oath, I don’t 
think is sufficiently connected with the crime that 
took place two days earlier to leave it in. I think 
it is highly prejudicial. 

Mr. LOWTHER: I say this: That it was shortly 
after Johnson’s arrest that this fellow comes and 
says he is going to get her. I say it is not. 

Mr. KERN: But I think, I am going to get you, 
taking place two days later, without anything more, 
could be something entirely different. It is a threat. 
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THE Court: I will grant the motion to strike. 
(Tr. 17.) 


* * * * 


THE Court: Members of the jury, you will dis- 
regard the last answer of the witness to the last 
question (Tr. 17). (emphasis added). 


The gist of Appellants’ argument is that the District 
Court instructed the jury to disregard the wrong answer. 
Although it appears that the instruction by the court was 
not responsive to the motion to strike, it is contended 
that Appellants’ remedy, if they were entitled to one, 
existed only in the District Court and not here with the 
Court of Appeals. 

Initially, Appellants did not even object to the testi- 
mony they later moved to strike. When they eventually 
did move to strike the earlier testimony, other questions 
had been asked and other answers given. It is under- 
standable, therefore, that the District Court may have 
misconstrued Appellants’ objection when it made its rul- 
ing, and thus, it only ruled as to the last answer. It is 
significant, however, that Appellants made no attempt 
whatsoever to clarify their objection to the court. There- 
fore, the District Court was given no opportunity to 
remedy its instruction to the jury, if there had been a 
misunderstanding. It is conceivable that the court was 
only willing to rule as to the last answer. What was 
in the court’s mind could have only been ascertained by 
requesting a clarification at the time the instruction was 
given to the jury. 

The only step in this regard taken by Appellants was 
to request the court to later instruct the jury that they 
should not consider testimony which the court stated 
they were to disregard (Tr. 53). The court gave that 
requested instruction (Tr. 113). But Appellants never 
indicated to the court that it had requested the jury 
to disregard the wrong testimony. Failure of Appellants 
to raise this objection at the trial level should preclude 
any consideration of the issue here. United States v. 
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Kravitz, 281 F.2d 581 (3d Cir. 1961). The Court, in 
Kravitz, made this point in the following terms: 


Furthermore, on this point, the defendants’ counsel 
did not say a word... We think the defendants’ 
lawyer is not entitled to lay low, say nothing and 
to bring up this floating argument months after as 
a basis for reversal. 281 F.2d at 587. 


In any event the testimony regarding appellant Tag- 
gart’s threat to the witness was clearly admissible as 
evidence of consciousness of guilt. See Argument II infra. 


Il. Remarks and questions by government counsel dur- 
ing the course of the trial do not serve as a basis for 
reversal of the judgment of conviction in the court 
below. 


(See Tr. 14, 15, 110) 


Next, Appellants contend that the trial court erred in 
allowing government counsel to make certain remarks 


and ask certain questions. Before a trial can be re- 
versed on the basis of misconduct of government counsel, 
it must be shown that there was something more than the 
ordinary incidents of a closely contested trial. Barsky 
v. United States, 84 U.S. App. D.C. 127, 167 F.2d 241 
(1948), cert. denied, 334 U.S. 843. To constitute re- 
versible error, language used by government counsel must 
be plainly unwarranted and clearly injurious. Mellor v. 
United States, 160 F.2d 757 (Sth Cir. 1947), cert. denied, 
331 U.S. 848. Even if certain statements made by gov- 
ernment counsel during the course of a trial are im- 
proper, this does not justify reversal where the evidence 
of guilt is overwhelming. McFarland v. United States, 
80 U.S. App. D.C. 196, 150 F.2d 593 (1945), cert, de- 
nied, 326 U.S. 788. In the present case, the remarks and 
questions by government counsel, which are the subject 
of attack, would in no way constitute error. To the con- 
trary, few of the remarks and questions now being con- 
tested were ever objected to at trial, and none were im- 
proper. However, two of the questioned incidents do 
require comment. 


First of all, during the direct examination of Lois 
Alston, an eye-witness, she was asked if she had seen the 
Appellant Taggart after she had pointed out Appellant 
Johnson to the police (Tr. 14). After she had stated 
yes, the following question was asked and answer given: 


Q. Go ahead. And, yes, or no, to this, please. Did 
Defendant Taggart have anything to say to you 
when you saw him that evening? 

A. Yes, he did. 

Q. And what if anything did he say to you? 

A. He say he was going to get me. (Tr. 15.) 
Appellants appear to contend that it was prejudicial for 
government counsel to even ask these questions. Initially, 
it should be noted that Appellants did not even object 
to this line of questioning until several additional ques- 
tions had been asked. It is true that the District Court 
eventually granted a motion to strike this testimony, but 
that does not mean that it was error for government 
counsel to ask the questions. Conceivably, the District 
Court could have rejected a motion to strike. Evidence 
of other criminal acts may be relevant to establish a 
crime in question. Michaelson v. United States, 335 U.S. 
469 (1948). In this case, it could certainly be argued 
that testimony of the threat was relevant to establish 
complicity with the criminal act. It is also clear that 
this evidence is admissible to establish consciousness of 
guilt. See Harrell v. United States, 220 F.2d 516 (1955). 
The fact that the trial court granted a motion to strike 
does not indicate that the asking of the question con- 
stituted error. 

Secondly, during closing argument by government 
counsel, the following remarks were made: 


That man Witcher had a right to enjoy his sandwich 
and enjoy it without these Defendants trying to rob 
him. Which is what they did. All the evidence in 
this case shows is a brazen attempt by two people, 
whom the evidence shows to be plain and simple 
thugs, to take a man’s property away from him, even 
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though they did it in the eyes of other people. (Tr. 
110.) 


Appellants contend that the use of the word “thugs” 
constituted error. It must be noticed that government 
counsel stated that the “evidence in this case” showed Ap- 
pellants to be “thugs”. It has been held proper to refer 
to a defendant as a “pimp”, United States v. Cohen, 117 
F.2d 523 (2d Cir. 1949), cert. denied, 339 U.S. 914, reh. 
denied, 339 U.S. 986, or a “trafficker in misery”, United 
States v. Markham, 191 F.2d 936 (7th Cir. 1951), if it 
is clear that government counsel’s statement is not sug- 
gesting that he has information not made available to 
the jury, which provoked the comment. In this case, 
government counsel prefaced his remark by stating that 
“all the evidence in this case shows.” Thus, the comment 
by government counsel was not improper under the rea- 
soning of Cohen and Markham cited above. 

Contrary to Appellants’ contention that the conduct of 
government counsel taken as a composite constitutes re- 


versible error, an examination of the record clearly es- 
tablishes that Government counsel conducted himself in 
an exemplary manner during the course of the trial. No 
basis exists, therefore, for reversal due to conduct by gov- 
ernment counsel. 


III. The District Court did not commit reversible error 
when it permitted a police officer to testify that two 
other witnesses had pointed our appellants in a 
police line-up, when these two other witnesses had 
previously testified and had already identified the 
appellants. 


(See Tr. 9, 11, 31-33, 47-48) 


After both the complaining witness, Clifford S. Witcher, 
and the eyewitness, Lois Alston had testified and had 
specifically identified the Appellants as the assailants, gov- 
ernment counsel called a policeman, Augustine 8. Anas- 
tasi, who testified that Witcher had pointed out Appellant 
Johnson in a police line-up. (Tr. 47-48.) and Witcher and 


Alston had pointed out Appellant Taggart in a subse- 
quent police line-up (Tr. 50). Appellants objected to this 
evidence, but the objections were overruled. The use of 
this evidence is now assigned as error. 

To support its position, Appellants cite the recent cases 
of Leeper v. United States, U.S. App. D.C. , 3829 
F.2d 878, cert. denied, 377 U.S. 959 (1964), and Williams 
v. United States, No. 18406, decided June 25, 1964. The 
government now strongly relies on these same cases to 
substantiate the view that the policeman’s testimony in 
the instant case does not constitute prejudicial error. 

In Leeper, this Court, in a per curiam decision, affirmed 
the conviction, and rejected a similar argument to the 
one being made in the present appeal. In a concurring 
decision, Circuit Judge Wright, after agreeing that, in 
the circumstance of the case there was no error affecting 
substantial rights of the accused, did comment that the 
admission of hearsay testimony identifying a person as 
the person who committed an offense is a violation of the 
hearsay rule. 

This question was discussed in greater detail in the 
very recent Williams case. In Williams, a policeman was 
allowed to testify that a woman had told him she had seen 
the appellant with a wallet in his hand immediately after 
the victim’s pocket was picked. The woman was also a 
government witness, and in her testimony, she affirmed the 
officer’s hearsay. The Court held there was no prejudicial 
error in admitting such testimony. 

In the present case, both witnesses, who had made the 
identifications, had already testified for the government 
and had identified Appellants in the courtroom. The 
policeman, under careful direction of government counsel, 
avoided testimony as to the conversations had with the 
identifiers, and simply testified that an identification was 
made. The language of another recent decision in this 
Cireuit, Baber v. United States, 116 U.S. App. D.C. 358, 
3294 F.2d 390 (1963) is applicable to these facts. In 
Baber, the court had to consider testimony of a_ police 


officer who related statements of a complaining witness to 
a jury. The court held: 


Even on the assumption that the testimony should 
not have been admitted as a spontaneous declaration, 
we do not believe that reversible error occurred in 
this connection. The hearsay rule is primarily de- 
signed to exclude testimony of extra-judicial declara- 
tions when those declarations are introduced for the 
purpose of proving the truth of their content. In 
this case, however, the testimony of the police officer 
was merely cummulative for the purpose, since the 
story had already been fully related to the jury by the 
complaining witness and by the father in his account 
of her spontaneous declaration immediately after the 
culprit had fled. The complaining witness was of 
course seen and heard by the jury and was cross- 
examined as to her story. We are convinced that no 
error affecting substantial rights occurred as a re 
sult of the admission of the policeman’s testimony. 
324 F.2d at 361. 


It is contended, therefore, that the use of a policeman 
to corroborate identification in this case, did not constitute 
reversible error. 


IV. The District Court did not commit reversible error 
in refusing to grant a motion for continuance, after 
the Government had rested, to allow Appellant John- 
son to locate a witness, when he could not tell the 
court what his testimony would be, whether he wou!d 
testify, or whether he could be located. 


(See Tr. 3, 53-55, 88.) 


Appellant Johnson contends that the District Court 
committed error in refusing to continue the trial until a 
certain witness could be produced. It is here contended 
that the record clearly establishes that the District Court 
properly rejected the motion for continuance. At the in- 
ception of the trial, Appellant Johnson indicated that he 
was ready for trial. (Tr. 3.) It was not until after 
government counsel had rested that same day that Appel- 


15 


lant Johnson raised the issue. This issue, brought about 
by counsel for Appellant Johnson, arose as follows: 


MR. FRUM:... There is also the possibility of a 
third witness. However, I didn’t see Mr. Johnson 
for the first time until last Friday, when he men- 
tioned the possibility of this witness who may be in 
Charlotte, North Carolina. I have been trying to lo- 
eate him and talk with him to see if he had anything 
to add since that time and I have not yet been able 
to get hold of him. 

I would at this time like to ask that Your Honor 
hold the proceedings open for another day. (Tr. 53.) 


THE COURT: That is hard to do. Did you announce 
ready this morning or earlier? (Tr. 53.) 

MR. FRUM: Yes, we did, Your Honor. Because of 
the fact that I hadn’t talked to this witness, I didn’t 
feel that I could ask... (Tr. 53). 


THE COURT: Do you know what this witness could 
testify? (Tr. 54). 


MR. FRUM: No, I don’t Your Honor. He was there. 
The defendant Johnson has told me that he would 
substantiate his own, that is the defendant Johnson’s 
testimony as to what occurred. (Tr. 54.) 


* * * * 


THE COURT: Frankly, unless you can tell me what 
this man would testify to, I don’t think I would be 
justified in holding this case over (Tr. 54-55). 


MR. FRUM: All I can say, Your Honor, is that he 
would testify that in essence Johnson was not in- 
volved in this (Tr. 55). 

THE COURT: I have to go ahead with the trial. I 
will have to proceed with the trial. It is half-past- 
two. We have to finish today. You would have no 
way in the world of knowing whether you could lo- 
cate him or not. 


MR. FRUM: Im all honesty, I must tell Your Honor 
that that is true. I don’t. (Tr. 88.) 
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The law is clear that the question of whether or not 
a request for continuance should be granted is a matter 
solely within the discretion of the trial court and will not 
be reversed unless an abuse of that discretion can be 
shown. Sanchez v. United States, 311 F.2d 327 (9th Cir. 
1962). Before a defendant would normally be granted a 
continuance, he should be required to specifically state 
what the witness would testify to if present, and whether 
the testimony would be competent and material. Babb 
v. United States, 210 F.2d 473 (5th Cir. 1954). Further, 
there should be some assurance that the witness would 
be willing to testify when he appeared.’ Babb v. United 
States, supra. 

In the present case, Appellant Johnson initially indicated 
he was ready to commence the trial. It was not until 
after the government rested that Appellant Johnson men- 
tioned a missing witness. Appellant Johnson had never 
talked to this witness, and did not know what his testi- 
mony would be, whether he would testify, or whether he 
could even be located. It would appear, that, under these 
circumstances, the District Court did not abuse its dis- 
cretion in denying the request of Appellant Johnson for a 
continuance. 


V. The District Court did not commit reversible error in 
its instruction to the jury on separate verdicts as to 
each appellant, when no objection to the instruction, 
as given by the court, was made. 


(See Tr. 121, 122) 


Appellants next contend that the court below did not 
properly instruct the jury that they should consider the 
guilt of each defendant separately. First of all, Appel- 
lants are in error in this contention as the District Court 
clearly gave such an instruction. It was stated as follows: 


1 Appellant Johnson at no time requested nor had issued a sub- 
poena for this witness. 
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You have two counts of the indictment. Consider 
each count separately and return a separate verdict 
as to each defendant. (Tr. 121-122.) 


Appellants’ attempt to urge that this was not an in- 
struction in the true sense but simply an explanation of 
how to report the verdict is fallacious. The District 
Court’s remarks on returning separate verdicts was defi- 
nitely a substantive part of the charge. 

Furthermore, it must be noted that Appellants did not 
request such a charge nor did they object to the charge as 
given. See, Rule 30 (F. R. Cv. P). Since appellants at 
no time objected to the charge as given, they have no 
basis for raising this issue before this Court. Smith v. 
United States, No. 18226, decided June 25, 1964. The re- 
quirements of Rule 30 can be waived only where “plain 
error” exists. Daniels v. United States, 108 U.S. App. 
D.C. 238, 281 F.2d 71 (1960). Certainly, such is not the 
case here. Therefore, no error exists with reference to 
the charge given by the court below. 


VI. Sufficient evidence was presented to the jury to sus- 
tain the verdict of guilt for each defendant on each 
count. 


(See Tr. 9-11, 28-33) 


Finally, Appellants contend that there was insufficient 
evidence to support guilty verdicts for each Appellant as 
to each count. Granted, Appellants’ version of what hap- 
pened is considerably different from the testimony of gov- 
ernment witnesses. In testing the sufficiency of the evi- 
dence, however, the verdict of the jury must be sustained 
if there is evidence to support it, taking the view most 
favorable to the government. Jones v. United States, 113 
U.S. App. D.C. 352, 308 F.2d 307 (1962). The evidence 
can be summarized as follows: Appellants Taggart and 
Johnson were standing behind Witcher in a sandwich 
shop. (Tr. 30). Appellant Taggart attempted to pull 
Witcher’s wallet from his left rear pocket and Appellant 
Johnson was only a foot behind Taggart. (Tr. 9-10, 28- 
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29) Appellant Taggart and Johnson then walked together 
to the back of the sandwich shop. (Tr. 10, 31). After 
Witcher asked the Appellants why they tried to take his 
money, Appellants grabbed Witcher, started beating him 
over the head and tried to drag him out the door. (Tr. 11, 
31). Witcher received cuts on the jaw, the nose and on 
his throat. (Tr. 32). Appellant Johnson tried to get 
Witcher’s hand from inside the door as if he were trying 
to get the ten dollar bill from Witcher’s hand. (Tr. 32). 
At that same time, Appellant Taggart kicked Witcher 
on the left leg and tried to get the wallet from Witcher’s 
left pocket which Witcher was holding. (Tr. 33). 

The first count charges the Appellants with attempted 
robbery in connection with the initial encounter. The 
second count charges Appellants with assault with at- 
tempt to commit robbery. It is strongly contended that 
the above evidence, given by two separate witnesses, is 
more than sufficient to sustain the verdict of the jury. 


CONCLUSION 


For the reasons stated above, it is respectfully sub- 
mitted that the judgment of the District Court should be 
affirmed. 
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